The Board's holding in Alabama By-Products Corporation is
consistent with the Committee's intention that the unwarranted
failure citation is appropriately used for all violations,
whether or not they create a hazard which poses a danger to
miners as long as they are not of a purely technical nature.
The Committee assumes, however, that when "technical" viola-
tions do pose a health or safety danger to miners, and are
the result of an "unwarranted failure" the unwarranted failure
notice will be issued11.  [S. Rep. 95-181, 95th Gong., 1st Sess.,
at 31 (1977), reprinted in Senate Subcommittee on Labor, Committee
on Human Resources, 95th Cong., 2nd Sess., Legislative History 'of
the Federal Mine Safety and Health Act of 1977, at 619 (1978).

Reinforcing that Congressional intent is the Conference Report which
accompanied the Act as passed:

The conference substitute conforms to the Senate bill.  While
a notice may be based on the existence of a pattern of viola-
tions of one standard or of a number of different standards it
is the intention, of the conferees that the pattern can be based
only on violations of standards that "significantly or substan-
tially contribute to the cause and effect of a mine safety and
health hazard".  After the notice of the existence of a pattern
although an order could be issued under this provision for a
violation which is not one which makes up the pattern, the
violation which results in the issuance of the order must be
one which could "significantly or substantially contribute to
the cause and effect of a miner safety and1 health hazard".  Thus,
just as the pattern may not be based merely on violations of
technical standards, the order under this section cannot be based
on violations of technical standards.  [Legis. Hist., supra, at
1326-1327].  [Emphasis added].

The Congress has thus clearly and expressly rejected the BMOA
Eastern Associated Coal Company case, 3 IBMA 331, 355 (1974), which held
that the violation must pose "a probable risk of serious bodily harm or
death11, and was rejected by the BMOA itself in Alabama By-Products, (supra).

In discrediting the Eastern case, the BMOA in Alabama, (supra)
interpreted "significant and substantial" to preclude substantial and
significant citations under 104(d)(l) only when no risk of injury is
posed, and the violation poses a source of Injury which has only a remote
or speculative chance of occurring.

Congress, therefore, in following the BMOA's lead and rejecting the
test posed by Eastern, charted no new path, but concurred in the view that
Eastern was wrong because of the BMOA1 s essential equation there of
"significant and substantial" with "imminent danger".  For this reason alone,
the,majority's decision and its regressive return to the Eastern test should
be rejected. Their extended discourse on the Senate Committee's Report
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